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RECENT CASE NOTES 447 

phone Co. (1887) 126 U. S. 535, 8 Sup. Ct. 778; Mergenthaler Linotype Co. v. 
Press Publishing Co. (1893, C. C. S. D. N. Y.) 57 Fed. 502. 

Practice — Federal Conformity Act — Sale on Federal Execution. — The 
Conformity Act provides that the practice in federal courts in civil causes, other 
than in equity and admiralty, "shall conform, as near as may be," to the practice 
of the state in which the federal court is sitting; and that a party recovering a 
judgment in common-law causes in the federal courts "shall be entitled to similar 
remedies upon the same" to those given in the state courts. Act of June 1, 1872 
(17 Stat, at L. 197) ch. 255, sees. 5, 6. On an execution issued by a federal 
circuit court personal property was sold by the marshal at the United States court 
house. The state statutes required such sales to be made at the county court house. 
Held, that the sale was valid. Yazoo & Miss. Valley Ry. v. City of Clarksdale 
(1921) 42 Sup. Ct. 27. 

The Conformity Act does not permit state statutes or decisions to limit or 
enlarge the jurisdiction of the federal courts. Mechanical Appliance Co. v. 
Castleman (1910) 215 U. S. 437, 30 Sup. Ct. 125; Southern Photo Co. v. Eastman 
Kodak Co. (1915, N. D. Ga.) 224 Fed. 523. Nor will the state practice be followed 
when Congress has legislated in regard to any matter of practice, or when the state 
practice is inadequate to enforce the substantive law of a given federal statute. 
Southern Pacific Co. v. Denton (1892) 146 U. S. 202, 13 Sup. Ct. 44; Berry v. 
Mobile Ry. (191 5. W. D. Ky.) 228 Fed. 395; Hills & Co. v. Hoover (1911) 220 
U. S. 329, 31 Sup. Ct. 402; Buckeye Powder Co. v. Dupont Powder Co. (1912, 
D. D. N. J.) 196 Fed. 514. Thus, had the sale in the instant case been under a 
decree of court requiring confirmation for its validity, it would have been covered 
by federal statutes. Act of March 3, 1893 (27 Stat, at L. 751) ch. 225; Cumber- 
land Lumber Co. v. Tunis Lumber Co. (1909, C. G. A. 4th) 171 Fed. 352. In 
cases not covered by federal legislation the Conformity Act was intended to create 
uniformity between the federal and state practice ; but the policy, as the qualifying 
words indicate, was to leave a certain amount of discretion to the federal courts. 
Mexican Cent. Ry. v. Pinkney (1893) 149 U. S. 194, 13 Sup. Ct. 859; Shepard v. 
Adams (1898) 168 U. S. 618, 18 Sup. Ct. 214; Elk Garden Co. v. Thayer Co. 
(1913, W. D. Va.) 206 Fed. 212. The Court in the instant case, by way of dictum, 
says that, in cases involving realty, the state practice must be literally followed. 
This distinction was also made in discussing other cases. Smith v. Cockrill (1867, 
U. S.) 6 Wall. 756; Bornemann v. Norris (1891, C. C. N. D. Fla.) 47 Fed. 438. 
While these cases are properly distinguished on other facts, it is believed that a 
distinction should not be made between realty and personalty except, perhaps, in 
determining whether the officers of the federal courts have exercised a proper 
discretion. But, after the sale is consummated, the purchaser's title should not 
be upset even where there has been abuse of discretion. Cf. Faulds v. Tilton 
(191 1, C. C. A. 7th) 192 Fed. 297. 

Statute of Frauds— Recovery Allowed on Quantum Meruit Where 
Brokerage Contract Was Void.— The plaintiff, a licensed real estate broker, sued 
on quantum meruit to recover the reasonable value of services performed in con- 
nection with the exchange of the defendant's land. An oral contract authorizing an 
agent to sell real estate was void by statute. Wis. Laws, 1917, ch. 221, sec. 2305m. 
Held, (three judges dissenting) that the plaintiff could recover. Seifert v Dirk 
(1921, Wis.) 184 N. W. 698. 

The provisions in the American statutes of frauds concerning the appointment 
of agents to deal with real estate are not uniform. In some states, the statute 
provides that the agent's authority must be in writing. Calif. Civ. Code, 1899 sec 
1624; Piatt v. Butcher (1896) 112 Calif. 634, 44 Pac. 1060. In others 'oral 



